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owner of the land is responsible. That 
is what it comes to. Now Mr. Camp- 
bell, who was -examined on other 
points, also said, as regards this 
made earth, of course it would give 
away water in a very different man- 
ner from virgin clay which had never 
been disturbed, and he does confirm the 
view I should have taken independently 
of his evidence, that the made earth was 
the chief cause of the mischief, perhaps 
not the sole cause. That being so, I 
think, both on principle and authority, 
the lessee in possession of the house 
where the artificial work is, ought to be 
responsible for the nuisance occasioned 
by the existence of that artificial work. 
Therefore, even independently of the 



soil-pipe, I should have thought, and 
still think, the defendant must be liable 
to put an end to the nuisance." As 
touching more or less upon the point 
decided in the principal case, see, also, 
Barring v. Commonwealth, 2 Duv. 95 . 
Vanderwiele v. Tat/lor, 65 N. Y. 341 ; 
Morrill v. Hurley, 120 Mass. 99 ; Freu- 
denstein v. Heine, 6 Mo. App. 287 ; Whit- 
ney v. Sanders, 3 Pitts. 226. 

Although none of the cases above 
referred to decide the precise point in- 
volved in the principal case, they throw 
much light upon the principles involved 
therein, and upon principle there would 
seem to be no reasonable doubt as to the 
correctness of its decision. 

Marshall D. Ewell. 

Chicago. 



Court of Errors and Appeals of Maryland. 
THE CUMBERLAND VALLEY RAILROAD CO. v. MAUGANS. 

In order to justify the court in withdrawing a question of negligence from the 
jury and deciding it a matter of law, the case must be a very clear one, presenting 
some prominent and decisive act in regard to the effect and character of which no 
room is left for ordinary minds lo differ. 

It is not always as a matter of law, negligence and want of ordinary care for a 
person to attempt to step from a car when it is in motion. 

A young man in vigorous health, strong, active and in full possession of all his 
physical and mental faculties, having a valise containing clothing in his right hand 
and a basket of provisions on his left arm, attempted in broad daylight, to leave a 
railway train while it was moving slowly, the distance from the lower step of the 
car to the platform being only eighteen inches, and in doing so was seriously injured. 
In an action of damages against the railroad company, Held, that under the circum- 
stances, in voluntarily stepping from the car when it was in motion, and when he 
had not the free and unrestricted use of his hands and arms, the plaintiff was not 
guilty of such negligsnce as would justify the court in taking the case from the con- 
sideration of the jury. 

Appeal from the Circuit Court for Washington county. 

This was an action brought by the appellee to recover damages 
from the appellant for injuries he sustained through its negligence, 
•while stepping from one of its cars at Green Castle, a station on its 
road. The plaintiff testified that he got upon a train of the 
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defendant at Maugansville, where he resided, and paid his passage to 
Green Castle, a regular station on the defendant's road, in company 
with his mother, an unmarried sister, a married sister, with her 
husband and two children, aged four and six years ; the two chil- 
dren and a valise weighing from fifteen to twenty pounds, and a 
basket containing provisions for his sister and children, weighing 
from eight to twelve pounds, were under his charge, his sister's hus- 
band having gone, before the train stopped, to the front car to look 
after his baggage, which the defendant refused to check, never hav- 
ing checked baggage from the Maugansville station ; that as the 
train approached Green Castle, he carried said valise and basket to 
a short seat near the door of the car, preparatory to leaving, and 
took his position at the door with the children, with his hand upon 
the knob, and at the instant the train stopped, he opened the door 
and stepped one foot out on the platform and passed the children 
out on the platform of the car, where some one took them and 
helped them down ; that he immediately turned around for the 
valise and basket, as he did so, his mother and sisters immediately 
followed the children out ; that he picked up the valise and basket 
without delay, and started to go out of the car when he met at the 
door passengers coming in, which delayed him an instant, and as 
soon as possible he got upon the platform of the car in which he 
had been riding, with the intention of leaving the car, and in the 
act of leaving the car, with the basket on his left arm and the 
valise in his right hand, he then noticed that the train was begin- 
ning to move, and the steps of the platform of that car being full 
of persons, he stepped as rapidly as he could to the platform of the 
car in front, and from there down the steps on to the station platform, 
which was level with the track, while the train was in slow motion, 
it having moved ten or twelve, or probably fourteen feet from where 
it had been standing; in stepping from the last step of said car to 
the station platform, with the basket on his left arm, and valise 
in his right hand, while the train was in motion as aforesaid, he fell 
and was injured ; that as he stepped from the platform of the car in 
which he had been riding, to the platform of the front car, he saw 
the brakeman and assistant ticket agent, standing on the steps of that 
car ; he said, " Gentlemen, make room, I want to get off;" as he 
passed down the steps of that car, he passed the brakeman, who 
was standing on the second step, and who said to him, " Why did 
you not get off sooner ?" to which he replied, " Because I could 
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not;" on the third or last step, stood the assistant ticket agent, 
and as he (plaintiff) passed him and was about stepping from the 
last step, he (the said ticket agent) placed his hand on plaintiff 'a 
shoulder, and said, " Be careful, you might fall ;" plaintiff sup- 
posed he put his hand on him to assist him down; that he was pre- 
vented from taking hold of the railing of the car, because the 
brakeman and assistant ticket agent were standing on the steps, 
with their backs against the car; that the left hand of the arm on 
which he had the basket was free, with which he could have taken 
hold of the rail on that side if they had not been there, and he 
could have put the valise in the other hand, and would have had 
his right hand free if these men had not been on the steps ; in 
forming the intention to get off the cars, and in the act of getting 
off, he used all the care and prudence he could, and he used all 
the haste and diligence he could in getting off; that he did not 
give any notice to any of the defendant's agents or employees, 
(except as before stated), that he intended to get off the cars, and 
did not request them to stop the train after he found it was in 
motion ; that he passed off the train as rapidly as he could ; no one 
could have gotten off quicker ; that his intention was to get off the 
train after he found it was in motion, and the action of the assist- 
ant ticket agent did not influence him in getting off the train ; that 
the accident would not have occurred if he had not stepped off the 
train ; and that it is more hazardous to attempt to get off the train 
with basket and valise than without them. And further, that 
neither the conductor nor brakeman were at the steps of the car, 
on the arrival of the train at Green Castle, to assist the passengers 
with their children and baggage from the cars ; that passengers 
getting on were rushing in the cars before those destined for Green 
Castle had time to get off, and that plaintiff's mother and sisters 
were crowded in getting down ; that the brakeman who was stand- 
ing on the step when plaintiff was getting off, did not offer to stop 
the train and let him off, nor did he tell plaintiff it was dangerous 
to attempt to leave the car at the time he was in the act of getting 
off, nor did the brakeman in any way assist, or offer to assist him 
in getting off, by relieving him of his baggage, or advising him as to 
how he should get off; that he did not know there was any danger 
in getting off the train whilst it was moving slowly, and that if he 
had known it was, he would not have gotten off. 

The defendant offered evidence tending to prove that the. assist- 
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ant ticket agent was standing on the third or last step of the car, 
and that he did not notice the plaintiff until he was in the act of 
getting off the last car step on to the station platform, which was 
eighteen inches down from the last step ; that the train had moved 
at least fifty feet from where it had first stopped ; that there were 
eleven passengers let off the train at that station, and thirteen pas- 
sengers got on the train before the cars started, and the train 
reached Green Castle on time. 

Prayers were offered on both sides, but their insertion is deemed 
unnecessary. One of the prayers of the defendant, which the 
Court, Alvey, J., rejected, was as follows: 

9. That upon the undisputed facts in this case, the plaintiff has 
shown no ground of action, and therefore the verdict must be for 
the defendant. 

The defendant excepted to the rulings of the court, and appealed, 
the verdict and judgment being for the plaintiff. 

John Stewart and George W. Smith, Jr., for appellant. 

J. Clarence Lane and H. H. Keedy, for appellee. 

The opinion of the court was delivered by 

Miller, J. — The plaintiff in this case was a passenger to Green 
Castle, an intermediate station on the defendant's road, and fell 
and was injured in leaving the cars at that station. He alleges, 
and, for the purpose of determining the single question presented 
by this appeal, we shall assume it to be true, that those in charge 
of the train were negligent in starting it before time had been 
allowed for passengers to leave in safety. There can be no ques- 
tion as to the duty of the defendant in this respect. A railroad 
company undertaking the carriage of passengers to an intermediate 
point on its road is bound to stop its trains there a sufficient length 
of time to enable all passengers, whose destination is that point, to 
alight in safety. 

But the undisputed facts are, that the train was in motion, and 
the plaintiff knew it was moving when he stepped from it, and that 
he had, at the time, a valise containing clothing which weighed 
from fifteen to twenty pounds, in his right hand, and a basket con- 
taining provisions which weighed from eight to twelve pounds on 
his left arm. It is not shown that he was directed or requested or 
encouraged thus to step from the car by any agent or employee of 
Vol. XXXII.— 66 
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the company, or that he would have been in any peril if he had 
remained on the train, or that he was under any undue excitement 
or alarm. At the trial, it was contended that by thus voluntarily 
stepping from the car when he knew it was in motion, and when 
he had not the free and unrestricted use of his hands and arms, 
because of the luggage he was carrying, he was guilty of such 
negligence as would prevent a recovery, and that the court should 
so declare, and direct a verdict for the defendant. The refusal of 
the court below thus to take the case from the jury presents the 
only question that has been argued in this court. 

Counsel for the appellant have presented their side of the question 
with much ability and force of argument, but we cannot adopt their 
views of the case. We agree that while the question of negligence 
is ordinarily one of fact and not of law, cases do occur (and perhaps 
the number of such cases is increasing) in which it becomes the 
duty of the court to interpose and withdraw them from the consid- 
eration of the jury. The case, however, must be a very clear one 
to justify a court in taking upon itself this responsibility; it must 
present some prominent and decisive act in regard to the effect 
and character of which no room is left for ordinary minds to differ. 
Fitzpatrick's Case, 35 Md. 46 ; Stanbury's Case, 54 Id. 655. 
Accidents occur, and injuries are inflicted under an almost infinite 
variety of circumstances, and it is quite impossible for the courts 
to fix the standard of duty and conduct by a general and inflexible 
rule applicable to all cases, so that a departure from it can be pro- 
nounced negligence in law. The rule that requires a party before 
he crosses a railroad track to stop, look and listen for approaching 
trains, which has been generally adopted by the courts, is the only 
one that approaches universality of application in reference to a 
particular class of accidents. But there is no such general accord 
of judicial opinion and precedent in reference to attempts to leave 
a car while it is in motion. The cases cited in the briefs of coun- 
sel on both sides show very clearly that the weight of authority is 
against the proposition that it is always, as matter of law, negli- 
gence and want of ordinary care for a person to attempt to get off 
from a car when it is in motion. This proposition was pressed 
upon the Court of Appeals of New York in the case of Morrison 
v. Erie Railway Co., 56 N. Y. 302, but Folger, J., in delivering 
the opinion of the court in that case, said, " were I disposed to 
accede to it upon principle, which I am not, I should feel myself 
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precluded by prior decisions of this court, and influenced to a con- 
trary conclusion by those of other courts. The rule established, 
and as I think the true one, is, that all the circumstances of each 
case must be considered in determining whether in that case, there 
was contributory negligence or want of ordinary care, and that it 
is not sound to select one prominent and important fact which may 
occur in many cases, and to say, that being present, there must, as 
matter of law, have been contributory negligence. The circum- 
stances vary infinitely, and always affect, and more or less control 
each other. Each must be duly weighed and relatively considered 
before the weight to be given to it is known." 

In the present case counsel for the company rely solely upon the 
prominent fact that the plaintiff attempted to leave the train while 
it was in motion, and when he was so cumbered with luggage as not 
to be able to use the railing on either side of the car steps as a pro- 
tection or aid in stepping to the platform, and they insist that such 
an act would be universally condemned by persons of ordinary 
intelligence and common prudence as culpable negligence or reck- 
less carelessness. But there are other facts and circumstances 
which must be considered. The plaintiff testified (and for the pur- 
pose of the question we are considering, we must assume his testi- 
mony to be true) that at the time he made the step or jump, the 
train was in slow motion, not having moved more than fourteen 
feet from where it had been standing. The distance from the lower 
step of the car to the platform was but eighteen inches, and it was 
broad daylight at the time. He was twenty-nine years of age on 
the day the accident happened, active, strong, and in vigorous 
health, and a blacksmith by occupation. In our judgment these 
circumstances have a very important bearing upon the question 
before us, for while it may be true that every one would pronounce 
it an act of reckless imprudence for a person to jump from a train 
of cars when in rapid motion, or at night and in the dark, when 
dangers or obstructions that could not be seen were in the way, or 
for a person of impaired health and in a weak physical condition, 
or of an advanced age to make the attempt when the train was in 
slow motion, we do not think the same unanimity of opinion would 
exist in reference to an attempt to step down eighteen inches to a 
platform from a train moving very slowly, made in broad daylight 
by a young man in vigorous health, strong, active, and in the full 
possession of all his physical and mental faculties, even though he 
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might have had a valise in one hand and a basket in the other. It 
is matter of common observation and experience that those who are 
young, healthy and vigorous, frequently do acts and assume risks 
which it would be culpable negligence in others of feeble health or 
advanced age to attempt. At all events we are clearly of opinion 
that whether there was negligence or want of ordinary care in the 
conduct and acts of the plaintiff under all the circumstances of this 
case, is a question in regard to which reasonable men may honestly 
entertain different views. This being so, it follows that we must 
sustain the refusal of the court below to withdraw the case from 
the consideration of the jury, for, as has been well said by Cooley, 
C. J., Van Stimburg's Case, 17 Mich. 99: "When the question 
arises upon a state of facts on which reasonable men may fairly 
arrive at different conclusions, the fact of negligence cannot be 
determined until one or the other of these conclusions has been 
drawn by the jury. The inferences to be drawn from the evidence 
must either be certain and incontrovertible, or they cannot be 
decided upon by the court. Negligence cannot be conclusively 
established by a state of facts upon which fair-minded men may 
well differ." 

This disposes of the only controversy in the case, as no objec- 
tion has been urged to the rulings of the court, made upon the 
assumption that the question of negligence was to be left to the 
jury, and it follows that the judgment must be affirmed. 

Judgment affirmed. 

We propose to cite those cases where By a study of the cases, it will be 

the question has been answered, " when seen what was considered a question of 

will the court take a negligence case fact at one time was in after times de- 

from the jury ?" termined as one of law. This change 

No general rule, or answer to this ques- was caused by the frequent occurrence 

tion can be formulated. Each case must of the event under similar circum- 

rest upon its own particular circum- stances, and this enabled the courts to 

stances. The principal case is a good establish a rule of law. Then arose 

illustration of this statement. The ten- the law in reference to negligence 

dency, however, is to multiply the in- per se, or negligence in law. As an 

stances in which the court will hold the illustration, it may be observed that it 

commission of a certain act is negligence was at first a question of fact for the 

per se, and take the consideration of the jury to decide, whether a person was 

case from the jury. This should be guilty of negligence when crossing a rail- 

borne in mind by those making a critical road track, in omitting to look or listen for 

study of the cases. The time when the an approaching train. Now it is deemed 

decision was rendered often becomes im- a question of law, simply because its 

portant. frequent recurrence enable us to apply 
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a rule of law. So in some jurisdictions, 
on account of its frequent occurrence, it 
has been held negligence per se, to alight 
from a moving train ; but, as we shall 
see, in others not. 

This state of the law is not peculiar 
to the law of negligence. It is only be- 
cause the law of negligence is in vigor- 
ous growth, that this particular branch of 
it is so observable. In the early stages of 
all branches of the law, the same thing 
occurred rapidly, no doubt, and is oc- 
curring to-day, but so slowly as not to be 
noticed. See Proffatt on Jury Trial, 
chap. 7 ; Cooley on Torts 666 ; 2 
Thompson on Negligence 1235. 

Mr. Stephens, in his History of the 
Criminal Law of England, has shown 
that advocates are permittted by the 
Criminal Law of Prance to refer^ in 
their arguments before the jury — both 
the prosecution and defence — to other 
cases of a similar import where the jury 
either acquitted or convicted. No 
doubt, in time, these cases, by frequent 
quotation, and the recurrence of like 
instances, will become settled rules of 
law as to the facts therein stated being 
regarded per se a crime. This is pro- 
bably a very fair illustration of what our 
criminal practice was at a very early 
time, and of the beginning of settled 
rules of our criminal law. 

In speaking of this subject, the Su- 
preme Court of the United States said, by 
Hunt, J. : " It is true, in many cases, 
that where the facts are undisputed the 
effect of them is for the judgment of the 
court, and not for the decision of the 
jury. This is true in that class of cases 
where the existence of such facts come 
in question rather than where deductions 
or inferences are to be made from the 
facts. If a deed be given in evidence, a 
contract proven, or its breach testified 
to, the existence of such deed, contract, 
or breach, there being nothing in dero- 
gation of the evidence, is no doubt to be 
ruled as a question of law. In some 
cases, too, the necessary inference from 



the proof is so certain that it may be 
ruled as a question of law. If a sane 
man voluntarily throws himself in con- 
tact with a passing engine, there being 
nothing to counteract the effect of this 
action, it may be ruled as a matter of law 
that the injury to him resulted from his 
own fault, and that no action can be 
sustained by him or his representatives. 
So if a coach driver intentionally drives 
within u few inches of a precipice, and 
an accident happen, negligence may be 
ruled as a question of law. On the 
other hand, if he had placed a suitable 
distance between his coach and the pre- 
cipice, but by the breaking of a rein or 
an axle, which could not have been an- 
ticipated, an injury occurred, it might 
be ruled as a question of law^ that there 
was no negligence and no liability. But 
these are extreme cases, the range be- 
tween them is almost infinite in variety 
and extent. It is in relation to these 
intermediate cases that the opposite rule 
prevails. Upon the facts proven in such 
cases, it is a matter of judgment and 
discretion, of sound inference, what is 
the deduction to be drawn from the un 
disputed facts. Certain facts we may 
suppose to be clearly established from 
which one sensible, impartial man would 
infer that proper care had not been 
used, and that negligence existed ; ano- 
ther man, equally sensible and equally 
impartial, would infer that proper care 
had been used, and that there was no 
negligence. It is this class of cases and 
those akin to it that the law commits to 
the decision of a jury. Twelve men of 
the average of the community, compris- 
ing men of education, and men of little 
education, men of learning and men 
whose learning consists only in what 
they have themselves seen and heard, 
the merchant, the mechanic, the farmer, 
the laborer, there sit together, consult, 
apply their separate experience of affairs 
of life to the facts proven, and draw a 
unanimous conclusion. This average 
judgment then given it is the great effort 
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of the law to obtain. It is assumed that 
twelve men know more of the common 
affairs of life than does one man, that 
they can draw wiser and safer conclu- 
sions from admitted facts there occurring 
than a single judge. In no class of 
cases can this practical experience be 
more wisely applied than in that we are 
considering. We find, accordingly, al- 
though not uniform or harmonious, that 
the authorities justify us in holding in 
the case before us, that although the facts 
are undisputed it is for the jury and not 
for the judge to determine whether proper 
care was given, or 'whether they estab- 
lish negligence :" Railroad Co. v. Stout, 
17 Wall. 657, 663 ; see Robson v. The 
N. E. Ry. Co., L. R., 10 Q. B. 271 ; 
s. C. 12 Moak's Rep. 302. 

"The' fact of negligence is generally 
an inference from many facts and cir- 
cumstances, all of which it is the pro- 
vince of the jury to find. It can very 
seldom happen that the question is so 
clear from doubt that the court can un- 
dertake to say, as matter of law, that 
the jury could not fairly and honestly 
find for the plaintiff. It is not the duty 
of the court, in such cases any more than 
in any other, to usurp the province of 
the jury and pass upon the facts. And 
the nonsuit should only be granted in 
such cases where the evidence of the 
misconduct on the part of the injured 
party is so clear and irresistible as to 
put the case on a par with those cases 
where a nonsuit is granted for a failure 
to introduce evidence sufficient to go to 
the jury upon some point essential to the 
plaintiff's case. The fact must be so 
clear that, looking upon the plaintiff's 
case in the most favorable light, and 
giving him the benefit of all controverted 
questions, the court can see that a verdict 
in his favor must necessarily be set 
aside:" Schierhold v. North Beach Sf 
Mission Railroad Co., 40 Cal. 447 ; see 
Jamison v. San Jose Sr Santa Clara 
Railroad Co., 55 Cal. 593 ; s. 0. 3 Am. 
& Eng. Railroad Cas. 350. 



"It by no means necessarily follows, 
because there is no conflict in the testi- 
mony, that the court is to decide the 
issue between the parties as a ques- 
tion of law. The fact of negligence is 
very seldom established by such direct 
and positive evidence that it can be 
taken from the consideration of the jury 
and pronounced upon as a matter of law. 
On the contrary, it is almost to be de- 
duced as an inference of fact from several 
facts and circumstances disclosed by the 
testimony, after their connection and 
relation to the matter in issue have been 
traced, and their weight and force con- 
sidered. In such cases the inference 
cannot be made without the intervention 
of a jury, although all the witnesses 
agree in their statements, or there be but 
one statement, which is consistent 
throughout :" Ireland v. Bank Road 
Co., 13 N. Y. 533. 

" Generally, what is and what is not 
negligence is a question for the jury. 
When the standard of duty is a shifting 
one, a jury must determine what it is, 
as well as find whether it has been com- 
plied with:" Pennsylvania Railroad 
Co. v. Barnett, 59 Penn. St. 263. 

"Negligence, in one sense, is a quality 
attaching to acts dependent upon, and 
arising out of the duties and relations of 
the parties concerned, and is as much a 
fact to be found by the jury as the 
alleged acts to which it attaches by vir- 
tue of such duties and relations :" T. Sr 
R. Ry. Co. v. Murphy, 46 Tex. 366. 

"Direct and positive evidence of 
negligence as a fact is not required. 
Any circumstances which tend to prove 
it, or from which it may be reasonably 
inferred are sufficient. And when such 
evidence has been given on the trial of 
an action, it is not for the court to usurp 
the disposition of the fact by ordering a 
nonsuit. Such an order should not be 
made unless there is no evidence at all, 
or a mere scintilla of evidence wholly in- 
sufficient for the consideration of the 
jury, or unless the facts are agreed upon 
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or admitted, and in the judgment of the 
court, are insufficient to constitute a 
cause of action. Upon facts admitted, 
or proved and found, it is the duty of 
the court to say what the law applicable 
to them is. But where negligence, as 
the essential fact in the case, is disputed, 
and the evidence of it is conflicting, or 
consists of circumstances from which in- 
ferences may be drawn for or against it, 
it is the province of the jury to deter- 
mine, under instructions by the court, 
whether the evidence establishes it as the 
proximate cause of the injury com- 
plained of :" Wilson v. Southern Pacific 
Railroad Co., 9 Am. & Eng. Railroad 
Cas. 161 ; s. c. 7 Id. 400. 

In another case it was said that ' ' the 
theory of our judicial system is that 
questions of fact are for the jury, and 
questions of law for the court. When, 
therefore, all the facts essential to the 
plaintiff's case are agreed or established 
by uncontradicted evidence, nothing re- 
mains but for the court to decide whether 
there was negligence. But unless all the 
essential facts are agreed or proved with- 
out contradiction, the court cannot decide 
whether there was negligence or not:" 
Dolfinger v. Fishback, 12 Bush 478 ; see 
Paducah $• Elizabethtown Railroad Co. r. 
Letcher, 12 Am. & Eng.'Cas. 61. 

These quotations sufficiently show that 
the courts are not in harmony upon any 
general rule. Where the facts are in 
dispute, aside from the fact of negligence, 
all the courts agree that the finding of 
the facts is a question for the jury, but 
on the. question whether or not the court 
should decide whether the facts, after the 
jury has found them, constitute negligence, 
there is a wide divergence in the cases. 
The Michigan case, quoted from in the 
principal case, lays down the correct and 
reasonable rule ; and this rule has been 
adhered to by many courts : see Railroad 
Co. v. Stout, 17 Wall. 657 ; Patterson v. 
Wallace, 1 McQueen, H. L. Cas. 748 ; 
Mangam v. Brooklyn Railroad, 38 N. Y. 
455 ; Quimby v. Vermont Cent. Railroad, 



23 Vt. 387 ; Pfau v. Reynolds, 53 111. 
212 ; Catawissa Railroad Co. v. Arm- 
strong, 52 Penn. St. 282. 

The better opinion is that in order to 
justify the withdrawal of a case from the 
jury, the facts of the case should not 
only be undisputed, but the conclusion to 
be drawn from those facts be indisputable. 
If different minds may honestly draw 
different conclusions from facts admitted 
or undisputed, the case should properly 
go to the jury. This doctrine is admir- 
ably stated by Judge Coolet in Van 
Stimbury's Case, quoted in the principal 
case. This is also the doctrine adopted 
in the principal case : see Treat v. Bos- 
ton, tire, Railroad Co., 131 Mass. 371 ; 
Wohlfahrt v. Bechert, 27 Hun 74. 

Certain questions come within the law 
which courts are entitled to withdraw 
from the jury. Thus where the facts are 
undisputed, whether the person causing 
the injury is to be regarded as a fellow- 
servant, is a question for the court. 
Such a rule is necessary to secure uni- 
formity of decision : McGowan v. St. 
Louis, Sec, Railroad Co., 61 Mo. 326; 
Whalen v. Centennary Church, 62 Id. 
326 ; Cook v. Hannibal, Sfc, Railroad 
Co., 63 Id. 397 ; Marshall v. Schricker, 
63 Id. 308 ; Houser v. Chicago, fyc, 
Railroad Co., 8 Am. & Eng. Cas. 500. 

If the facts are disputed the case be- 
comes one for the jury under instructions 
of the court : Potter v. Chicago Railroad 
Co., 46 Iowa 399 ; Paducah $■ Elizabeth- 
town Railroad Co. v. Letcher, 12 Am. & 
Eng. Railroad Cas. 61 ; Williams v. 
Northern Pacific Ry. Co., 11 Id. 421 ; 
Goodwin v. Chicago, Sfc, Railroad Co., 
75 Mo. 73 ; 8. o. 11 Am. & Eng. Rail- 
road Cas. 460 ; Yarnall v. St. Louis, 
Sj-c, Ry. Co., 75 Mo. 575; s. c. 10 
Am. & Eng. Railroad Cas. 726 ; Wash- 
ington v. B. $f 0. Railroad Co., 17 W. 
Va. 190 ; s. c. 10 Am. & Eng. Rail- 
road Cas. 749 ; Philadelphia, Sfc, Rail- 
road Co. v. State, 58 Md. 372 ; s. c. 
10 Am. & Eng. Railroad Cas. 792; 
Wilson v. Southern Pacijic Railroad Co., 



528 CUMBERLAND VALLEY RAILROAD CO. v. MAUGANS. 



9 Am. & Eng. Railroad Cas. 161 ; 
Payne v. Troy §■ Boston Railroad Co., 
83 N. Y. 572 ; 6 Am. & Eng. Railroad 
Cas, 54 ; Philadelphia , Sfc, Railroad 
Co. v. Schertle, 2 Am. & Eng. Rail- 
road Cases 158 ; Philadelphia, See, 
Railroad Co. v. Boyer, 2 Am. & Eng. 
Railroad Cas. 172 ; Terre Haute, frc, 
Railroad Co. v. Jones, 1 1 111. App. 322 ; 
Chicago, Sfc., Railroad Co. v. Clark, 11 
Id. 104 ; Wabash, frc, Ry. Co. v. Shack- 
let, 105 111. 364 ; Bell v. N. Y. Cent., 
frc, Railroad Co., 29 Hun 560; Good- 
rich v. Pennsylvania, Sec, Canal Co., 29 
Id. 50 ; Griffinv. Auburn, 58 N. H. 121 ; 
Tuttle v. Farmington, 58 Id. 13; Hall v. 
Union Pacific Ry.Co., 16 Fed. Rep. 744. 
Jumping from Moving Trains. — It is 
obvious to a man of the most ordinary 
understanding that to jump from a train 
moving very slowly is not necessarily a 
negligent act. If the person so jumping 
is a man in full health, unmanned and 
unencumbered, and the landing place is 
smooth" and convenient for lighting, it is 
difficult to see how it is an act of negli- 
gence to step from the train while mov- 
ing at a very slow rate. Such is done 
every day. It is every day experience, 
and but few of those attempting it under 
such circumstances, are injured, in com- 
parison with those successfully perform- 
ing the act. Eor an old man, or one in- 
jured in his feet, or one heavily encum- 
bered with baggage, or a woman who is 
necessarily clogged with her clothing, or 
a small child, to do so might be an act 
of negligence. But upon this those who 
will witness the act may differ in their 
opinion whether it is one of negligence. 
In such instances it is quite obvious that 
the question of negligence must be left to 
the jury, and that no other person or 
body of men is so adequate to pass upon 
the question. What we have said is 
peculiarly applicable to the principal 
case. Under the facts narrated, it is 
difficult to see how the court could say 
as a matter of law that the plaintiff was 
guilty of negligence. 



In an Indiana case it was said, that 
"It is carelessness in passengers to at- 
tempt to leave the train whilst it is in 
motion :" Jeffersonville Railroad Co. v. 
Hendricks, 26 Ind. 228. But on a sec- 
ond appeal that proposition was deemed 
to have been "too broadly stated, and 
should have been qualified :" Jefferson- 
ville, Madison and Indianapolis v. Hend- 
ricks, 41 Ind. 49. And in another case 
it was said : "If the leap was made un- 
der such circumstances that a person of 
ordinary caution and care would not 
have apprehended danger therefrom, 
then it was not such an act of careless- 
ness as would relieve the defendant from 
the responsibility otherwise resting upon 
it : " Evansville $• Crawfordsville Rail- 
road Co. v. Duncan, 28 Ind. 441, 447 ; 
Morrison v. Erie Ry. Co., 56 N. Y. 302 ; 
Mclntyre v. N. Y. C. Railroad, 37 Id. 
287 ; Filer v. N. Y. C. Railroad, 49 Id. 
47. 

" There are risks which the most pru- 
dent men will take, and the plaintiff will 
not be barred of a recovery for bis in- 
jury, if he adopted the course which 
most prudent men would take under simi- 
lar circumstances. For a person to jump 
from a car, propelled by steam when it 
is in rapid motion, may be regarded as 
mere recklessness; but to step from a 
car not yet beyond the platform, and 
whose motion is so slight as to be almost 
or quite imperceptible, may not be negli- 
gence, and whether it is or not, is for the 
jury to decide from the physical condi- 
tion of the person, and all the attendant 
circumstances. A young, healthy and 
vigorous man may assume risks which 
would be culpable negligence in another 
of feeble health or protracted age :" 
Doss v. Missouri, K. Sr T. Railroad Co., 
59 Mo. 27. 

Where a lad of seventeen jumped 
from a street car in rapid motion, it was 
held to be error to instruct the jury that 
such an act was negligence per se : 
Wyatt v. Citizens' Ry. Co., 55 Mo. 485. 

Generally to the same effect, see Lloyd 
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T. Hannibal, $• St. Joseph Railroad Co., 
53 Mo. 509 (a female) ; Johnson v. 
West Chester, Sfc, Railroad Co., 70 
Penn. St. 357 ; Curtis v. Detroit $• Mil- 
waukee Railroad Co., 27 Wis. 158 (get- 
ting aboard train) ; Toledo, Arc., Ry. 
Co. v. Baddeley, 54 111. 19 ; Mulhado v. 
Brooklyn, Sfc, Railroad Co., 30 N. Y. 
370. Nichols v. Sixth Avenue Railroad, 
38 Id. 131 ; Pennsylvania Railroad Co. 
v. Kilgore, 32 Penn. S,t. 292 ; Robson 
v. North Eastern Ry. Co., L. R., 10 Q. 
B. 271 ; s. c. 12 Moak Rep. 302. 

Where the plaintiff's father took her 
in his arms and stepped down, when the 
train was slowly moving, from the car- 
step, in the night ; and his only incen- 
tive for so doing was to avoid being car- 
ried beyond the station, it was held that 
the court should not have submitted the 
question to the jury. His act was negli- 
.gence per se: Morrison v. Erie Ry. Co., 
56 N. Y. 302 ; Lucas v. Taunton §■ New 
Bedford Railroad Co., 6 Gray 64 (negli- 
gence per se, but case was not taken from 
the jury). 

Where plaintiff had ample time to 
alight at his station, but failed to do so 
until the train started, it was held that 
he could not recover, and a favorable 
verdict was set aside : Illinois Central 
Railroad Co. v. Slatton, 54 111. 133. 
This is evidently one of those cases 
where the court, under the theory of the 
evidence adopted, could have directed a 
verdict for defendant. 

There is quite a material difference 
between an instance where the plaintiff 
has not had time to alight, and where he 
alights before the train has stopped, 
knowing or being assured by the officers 
of the company, that it will stop ; or 
where he has had full time and oppor- 
tunity to alight, and has failed to do so 
until after the train starts. In the first 
instance the inconvenience of being car- 
ried beyond the station is often taken as 
a palliation of his want of care, but 
where he alights before the train stops, 
knowing or being informed that it will 
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stop, he has little or no excuse. In such 
a case a new trial was granted, although 
there was really no conflict in the evi- 
dence : Ohio $• Mississippi Ry. Co., 78 
111. 88; s. c. 3 Cent. L. J. 415; 
Ohio $f Miss. Railroad Co. v. Schiebe, 
44 111. 460. 

If the train is in rapid motion, leaping 
from the train is negligence per se ; 
although it is undetermined where a slow 
becomes a rapid motion : Dougherty v. 
C, B. Sr Q. Railroad Co., 86 111. 467 ; 
Railroad Co. v. Aspell, 23 Penn. St. 
147. 

Where notices were posted up forbid- 
ding passengers to alight while the train 
was in motion, and it appeared that the 
plaintiff was old, and started to alight 
while the train was in motion, it was 
held (distinguishing Filer v. N. Y. C. 
Railroad Co., 49 N. Y. 47) that the 
plaintiff was guilty of negligence, and a 
new trial was granted : Burrows v. Erie 
Railroad Co., 63 N. Y. 556 ; Gavett v. 
Manchester Sr Lawrence Railroad Co., 16 
Gray 501 (an aged female). 

Crossing Railroad Tracks. — Formerly 
it was a question of fact whether one 
crossing a railroad track by omitting to 
look or listen for an approaching train 
was guilty of negligence. 

It is now deemed purely a question of 
law, and if the evidence shows that the 
injured person could have seen or heard 
the approaching train , and this is uncon- 
tradicted, the court is justified, as a mat- 
ter of law, in instructing the jury that 
the person so injured was guilty of such 
negligence as prevents a recovery, or 
withdrawing the case from their consid- 
eration : Chicago, B. 8f Q. Railroad 
Co. v. Van Patten, 64 111. 510 ; Chicago, 
B. $• Q. Railroad Co. v. Damerell, 81 
Id. 450 ; s. c. 3 Cent. L. J. 768 ; Rock- 
ford, R. I. and St. L. Railroad Co. 
v. Byam, 80 Id. 528 ; Toledo, W. frW. 
Raihvay Co. v. Miller, 76 Id. 278 ; 
Bellejontaine Railway Co. v. Hunter, 33 
Ind. 335 ; Allyn v. Boston %■ Albany 
Railroad Co., 105 Mass. 77 ; Morse v. 
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Erie Railway Co., 65 Barb. 490 ; Mitch- 
ell v. N. Y. Cent. Sr Hudson Railroad 
Co., 2 Hun 535 ; s. c. 5 N. Y. s. c. 
(T. & C.) 123 ; C., C. C. Sr I. Railway 
Co. v. Elliott, 28 Ohio St. 340 ; Railroad 
Co. v. Houston, 95 U. S. 697 ; s. C. 6 
Cent. L. J. 132 ; Fletcher v. Atlantic $• 
Pacific Railroad Co., 64 Mo. 484 ; Lake 
Shore, Sfc, Railroad Co. v. Miller, 25 
Mich. 274. Although a severe storm 
was prevailing, and the bell (lid not 
ring, nor the whistle blow, he cannot 
recover. On this case the plaintiff's own 
testimony showed the above state of 
facts ; and it was held error not to have 
directed a verdict for the defendant : But- 
terfieldv. Western Railroad Co., 10 Allen 
532 ; Ernst v. Hudson, Src, Railroad Co., 
39 N. Y. 61. 

Recklessly crossing a railroad track in 
front of a train plainly in view, although 
the injured person is mistaken in his 
calculation of distance and the speed 
of train, is negligence per se ; T., W. 
$• W. Railroad Co. v. Jones, 76 111. 
312 ; Chicago, R. 1. $■ P. Railroad Co. 
v. Bell, 70 Id. 102. 

Where the plaintiff alighted at a sta- 
tion in the night on the wrong side of 
the train, on a platform, and was injured 
while crossing from the platform to the 
highway by a locomotive silently backing 
upon him, which he did not see, it was held 
that if the evidence had any tendency to 
show, according to the general knowl- 
edge and experience of men, that the 
situation, arrangement and use of the 
premises were such as to invite the plain- 
tiff to cross to the highway in the man- 
ner in which he attempted to do so, 
that he used ordinary care in the at- 
tempt, and that the defendants had not 
provided proper safe-guards against 
such an accident, the questions whether 
there was due care on the part of the 
plaintiff, and negligence on the part of 
the defendants, were for the jury : Gay- 
nor x.Old Colony, frc, Railway Co., 100 
Mass. 208. 

Crawling under Train. — Courts will de- 



clare as a matter of law that crawling 
under a train slowly moving, or even 
while standing still, is negligence perse : 
Ostertag v. Pacific Railroad Co., 64 Mo. 
421 ; Central, §■€., Railroad Co. T.Dixon, 
42 Geo. 327 ; C, B. <$• Q. Railroad Co. 
v. Dewey, 26 111. 255 ; Lewis v. B. $• 
O. Railroad Co., 38 Md. 588 ; SHllson 
v. Hannibal Sr St. Joseph Railroad Co., 
67 Mo. 671 ; s. C. 7 Cent. L. J. 107. 

In case of a child or person of less 
than ordinary Blind, the rule is, perhaps, 
different: C, B. $■ Q. Railroad Co. v. 
Dewey, 26 111. 255 ; C. §■ N. W. Rail- 
road Co. v. Coss, 73 Id. 394 ; McMahon 
v. North. Central Railway Co., 39 Md. 
438. 

Riding on Car Platform.. — Riding upon 
the platform when the car is in motion, 
even with the consent of the conductor 
or brakeman, is negligence per se : 
Hickey v. Boston 8r Lowell Railroad Co. , 
14 Allen 429, and where a case of the 
kind was taken from the jury it was 
held not to be such an error as to re- 
verse the case : Quinn v. Illinois Cent. 
Railroad Co., 51 111. 495. 

Arm projecting. — In Barton v. St. 
Louis, Sfc, Railroad Co., 52 Mo. 253, 
there was evidence tending to show that 
the plaintiff had his arm outside the car 
window at the time of the accident, and 
the court held that this was not negli- 
gence per se ; whether it contributed to 
the injury was a question for the jury. 
A similar ruling was made in Chicago, 
Sfc, Railroad Co, v. Pondrom, 51 111. 
333. In Spencer v. Milwaukee, Sfc, 
Railroad Co., 17 Wis. 487, it was held 
that such a case was properly left to the 
jury to determine, under all the circum- 
stances of the case, whether the plaintiff 
was guilty of negligence in respect to 
the position of the arm, disapproving 
Todd v. Old Colony, Src, Railroad Co., 
3 Allen 18; s. c. 7 Id. 207. 

In other cases such an act is held to 
be negligence per se : Indianapolis, frc. , 
Railroad Co. v. Rutherford, 29 Ind. 82 ; 
Holbrook y.Utica, frc, Railroad Co., 12 
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N. Y. 236 ; Louisville Railroad Co. v. 
Sickings, 5 Bush 1 ; Pittsburgh, Sec, 
Railroad Co. v. Andrews, 39 Md. 329 ; 
Pittsburgh, fie, Railroad Co. v. McClurg, 
56 Penn. St. 300 ; Morel v. Mississippi 
Ins. Co., 4 Bush 535 ; Winters v. Han- 
nibal, Sec, Railroad Co., 39 Mo. 468; 
Todd v. Old Colony, fife, Railroad Co., 
3 Allen 18. 

Landing at place not designed for Pas- 
senger. — The deceased got off on the 
wrong side of the car, where another 
track was laid ; and was run over and 
killed by a fast running train. There 
was ample opportunity to get off on the 
other side of the platform. His vision 
was poor, and he could only see ninety 
or a hundred feet. His hearing was 
good. The train moved with great noise. 
A verdict was directed in favor of the 
defendant, and this was held proper. 
The court said : " Contributory negli- 
gence is undoubtedly a question of fact, 
and whenever it is to be determined 
upon conflicting evidence, or upon a 
state of facts which, though undisputed, 
is not conclusive for the reason that 
fair-minded men may well differ as to 
the inferences to be properly drawn 
therefrom, it must be submitted to the 
jury and determined by them. But 
where the evidence is not only undis- 
puted as to a certain state of facts, but 
clear and convincing and admitting of 
but one conclusion, it is not only the 
right, but the duty of the court to say, 
on a motion for a nonsuit or for the 
direction of a verdict, that, as a matter 
of law, the fact involved therein, viz., 
the existence of contributory negligence, 
has been sufficiently proven :" Gonzales 
v. N. Y. fi H. Railroad Co., 50 How. 
Pr. 126 : Lewis v. London, Sec, Railroad 
Co., L. R., 9 Q. B. 66; Bancroft v. 
Boston fir Worcester Railroad Co., 97 
Mass. 275 ; Pennsylvania Railroad Co. 
v. Zebe, 33 Penn. St. 318 ; s. c. 37 Id. 
420. 

Blowing whistle or ringing bell. — If no 
statute requires the ringing of the bell 



or blowing of the whistle on approaching 
a crossing, it is a question for the jury 
whether such omission amounts to neg- 
ligence on the part of the railroad com- 
pany : Galena fir Chicago Railroad Co. 
v. Dill, '22 111. 264 ; Toledo, fi-c, Rail- 
way Co. v. Riley, 47 111. 514 ; Belief on- 
taine Railway Co. v. Hunter, 33 Ind. 
335 ; Artz v. Ch., R. I. fi- P. Railroad 
Co., 34 la. 154 ; Meek v. Pennsylva- 
nia Co., 13 Am. & Eng. R. R. Cas. 
643. 

Although it is negligence per se, where 
a statute requires the blowing of the 
whistle or ringing of the bell on ap- 
proaching a public crossing, to omit such 
warning yet it is not sufficient to make 
the company liable, unless it is a 
just inference from the evidence that 
the injury is caused by the reason 
of such neglect. Necessarily, then, 
the question of negligence, is one 
for the jury •, Chicago, B. fi- Q. Rail- 
road Co. v. Lee, 68 111. 576 ; Chicago, 
R. I. fi- P. Railroad Co. v. Bell, 70 Id. 
102 ; Karle v. Kansas City, fix., Rail- 
road Co., 55 Mo. 476 ; C, C. C. fi- I. 
Railway Co. v. Elliott, 28 Ohio St. 340 ; 
Leavenworth, fi-c, Railroad Co. v. Rice, 
10 Kans. 426. 

Defect in Highway. — A person who 
voluntarily attempts to pass over a side- 
walk or highway which he knows to be 
very dangerous, by reason of ice upon 
it, when he might easily avoid it, is guilty 
of negligence per se; and a verdict may 
be directed against him : Wilson v. City 
of Charleston, 8 Allen 1 37 ; see Gramlich 
v. Railroad Co., 9 Phila. 78. 

But usually the question whether a par- 
ticular condition of the street or side- 
walk, when considered in respect to the 
grade or manner of construction, amounts 
to a defect or not, is one of fact, to be 
determined by the jury from the evi- 
dence : McMaugh v. Milwaukee, 32 Wis. 
200; s. c. 6 Rep. 79 9; Hammond V. 
Mukwa, 40 Wis. 35 ; Cremer v. Portland, 
36 Id. 92 ; Hall v. Lowell, 10 Cush. 
260. 
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Whether notice can be inferred from 
the length of time the defect has existed, 
is purely a question for the jury ; and 
the court cannot as a matter of law de- 
clare the length of time it must have 
existed in order to charge the city or 
town with constructive notice : Colley 
x. Westbrook, 57 Me. 181 ; Bradbury v. 
Falmouth, 18 Me. 64. 

Failure to perform a statutory duty. — 
In cases of ringing the bell, or of blow- 
ing the whistle, of a locomotive at the 
crossing of a highway, it has been seen 
that a failure to do is not such negli- 
gence as will entitle the plaintiff to re- 
cover. He himself must not be guilty 
of contributory negligence. But such a 
failure, however, is negligenee per se 
when a statute requires it to be done. 
And it may be stated generally that 
where a statute requires a certain thing 
to be done the omission to do it is neg- 
ligence per se; hut that of itself does 
not entitle the court to direct a verdict : 
Worcester v. Canal Bridge, 16 Pick. 541; 
Heard v. Hall, Id. 457 ; Karle v. Kan- 
sas City, Src, Railroad Co., 55 Mo. 476; 
Thomas v. Western Union Tel. Co., 100 
Mass. 156 ; Worcester v. Forty-second 
Street Railroad Co., 50 N. Y. 203 ; 
France v. Erie Railroad Co., 2 Hun 
513. 

If an act is inperative, a failure to 
obey it will justify the court to instruct 
that such failure is negligence per se : 
Atlanta, Sec. , Railroad Co. v. Wyly, 4 
Am. & Eng. R. R. Cas. 262. 

Contributory negligence. — The question 
of contributory negligence is to be deter- 
mined under the same limitation as the 
question whether there has been negli- 
gence on the part of the defendant. It 
is a question of fact for the jury, unless 
it is so clearly established as to justify 
the court in granting a nonsuit : Penn- 
sylvania, Src, Railroad Co. v.Righter, 42 
N. J. L. 180 ; s. c. 2 Am. & Eng. R. 
R. Cas. 220 ; Mac Dongal v. Central 
Pacific Railroad Co., 12 Id. 143 ; Nagel 
v. Missouri Pacific Railway Co., 75 Mo. 



653 ; s. c. 10 Am. & Eng. R. R. Cas. 
702 ; Herbert v. Northern Pacific Rail- 
way Co., 8 Id. 85 ; Cololado Central 
Railroad Co. v. Holmes, 5 Col. 197 ; s. 
c. 8 Am. & Eng. R. R. Cas. 410 ; llou- 
serv. Chicago, Src, Railroad Co., 8 Id. 
500 ; Wilson v. Southern Pacific Railroad 
Co., 7 Id. 400; Kansas Pacifc Railway 
Co. v. Richardson, 25 Kans. 391 ; s. c. 
6 Am. & Eng. R. R. Cas. 96 ; Pennsyl- 
vania Company v. Conlan, 101 111. 93 ; 
s. c. 6 Am. & Eng. R. R. Cas. 243 ; To- 
ronley v. Chicago, Src, Railroad Co., 5 
Id. 562 ; Bell v. Hannibal, Co., Rail- 
road Co., 72 Mo. 50; s. c. 4 Am. & 
Eng. R. R. Cas. 580 : Wabash Railway 
Co. v. Elliott, 98 111, 481 ; s. c. 4 Am. 
& Eng. 651 ; Jamison v. San Jose, Src, 
Railroad Co., 55Cal. 593 ; s. c. 3 Am. 
& Eng. R. R, Cas. 350 ; Jalie v. Car- 
dinal, 35 Wis. 118, 124; New Jersey 
Express Co. v. Nichols, 32 N. J. L. 166; 
Seigel v. Eisen, 41 Cal. 109 ; Brown v. 
European, Src, Railroad Co., 58 Me. 
384 ; Kansas Pacific Railroad Co. v. 
Brady, 17 Kans. 380 ; Park v. O'Brien, 
23 Conn. 339 ; Norton v. Ittner, 56 Mo. 
351 ; International, $c, Railroad Co. v. 
Kindred, 57 Tex. 491 ; Payne v. Reese, 
100 Penn. St. 301 ; Crowley v. Palen, 
65 How. Pr. 435 ; Sleeper v. Worcester, 
Src, Railroad Co., 58 N. H. 520 ; Bier- 
bach v. Goodyear Rubber Co., 14 Eed. 
Rep. 826; s. c. 15 Id. 490; Central 
Railroad Co. v. Freeman, 66 Geo. 170. 
If, however, the undisputed facts show 
negligence on the part of plaintiff con- 
tributory to the accident, a nonsuit or 
verdict for the defendant may be di- 
rected ; and even though, in order to do 
so the court must necessarily find an 
affirmative fact — that there was contri- 
butory negligence : Flemming v. Western 
Pacific Railroad Co., 49 Cal. 253 ; 
Mackey v. Cent. Railroad Co., 27 Barb. 
528 ; Gahagan v. Boston Sr Lowell Rail- 
road Co., 1 Allen 187 ; Curren v. War- 
ren Manufacturing Co., 36 N. Y. 153; 
Owen v. Hudson River Railroad Co., 35 
Id. 516 ; New Jersey Express Co. v. 
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Nichols, 32 N. J. L. 166 ; s. C. 33 Id. 
434 ; Brown v. Milwaukee, Sfc, Rail- 
road Co., 22 Minn. 165 ; Donaldson v. 
Milwaukee, <f"C, Railroad Co., 21 Id. 
293; McQuilkenr. Central Pacific Rail- 
road Co., 50 Cal. 7. 

Where different minds may draw dif- 
ferent conclusions from the same facts, 
the question of contributory negligence 
should be left to the jury, the same as 
any other question of negligence under 
the same circumstances. 

Even though there be controversy in 
the evidence as to some facts, yet, if 
those that are uncontroverted clearly 
and indisputably establish negligence, it 
is still a question of law for the court : 
Abbett v. Chicago, $-c, Railroad Co., 30 
Minn. 482 ; see Stratton v. Central City 
Horse Railway Co., 95 III. 25 ; s. C. 1 
Am. &Eng. R. R. Cas. 115. 

Walking on railroad track. — To walk 
on a railroad track and not use the 
sense of sight and hearing to detect the 
approach of trains, is negligence per se, 
and the court will so instruct the jury ; 
and in the absence of their use, upon 
clear proof, direct a verdict in favor of 
the railroad company : Yarnall v. St. 
Louis, S/-C, Railroad Co., 75 Mo. 575 ; 
8. c. 10 Am. & Eng. R. R. Cas. 726. 

Sex. — It cannot as a matter of law 
be declared that a less degree of care 
is required of a woman than a man. 
The rule of reasonable care knows noth- 
ing of sex : Michigan Cent. Railroad Co. 
v. Hassenmeyer, 6 Am. & Eng. R. R. 
Cas. 59 ; see Tucker v. Senniker, 41 N. 
H. 317 ; Bloomington v. Purdue, 99 111. 
329 ; Snow v. Provincetown, 120 Mass. 
580. 

Flagman at crossings. — In an action 
against a railroad company for an acci- 
dent at a crossing, it was held error to 
leave it the jury to determine whether 
the omission to have a flagman at the 
point was negligence : , Houghkirk v. 
President, Sfc, Delaware, Sfc, Co., 92 
N. Y. 219 ; s. o. 44 Am. Rep. 370. 

Evidence of the absence of the flag- 



man may always be given to the jury 
as one of the circumstances tending to 
show negligence : McGrath v. N. Y. 
Cent. Railroad Co., 59 N. Y. 468 ; s. C. 
63 Id. 522 ; 17 Am. Rep. 359 ; Casey 
v. N. Y. Cent., Sj-c, Railroad Co., 78 
N. Y. 518 ; Pittsburgh, Sj-c, Railway Co. 
v. Yundt, 78 Ind. 373; s. c. 41 Am. 
Rep. 580 ; Hart v. Chicago, Src, Rail- 
road Co., 56 la. 166 ; s. C. 41 Am. 
Rep. 93 ; Welsch v. Hannibal, Sfc., Rail- 
road Co., 72 Mo. 451 ; s. c. 37 Am. 
Rep. 440 ; New Jersey, Sfc. , Transp. Co. 
v. West, 32 N. J. L. 91 ; Penn. Railroad 
Co. v. Matthews, 36 Id. 53! ; Cliff v. 
Midland Railroad Co., L. R., 5 Q. B. 
258. 

Instances. — The plaintiff's intestate, 
desiring to purchase a "black draught," 
asked the druggist for "black drops," 
which the druggist told him was a poi- 
son, and finally put them up in a bottle 
labelled "black drops," but having 
nothing on it to indicate the dose, or 
that the mixture was a poison. It was 
held that the court erred in not leaving 
it to the jury to say whether the drug- 
gist was guilty of negligence : Wohlfahrt 
v. Beckert, 27 Hun 74. 

In an action for injuries caused by a 
difference in height hetweeen two ad. 
joining walks, it was held that the ques- 
tion whether such construction was neg- 
ligent was for the jury : Osage City v. 
Brown, 27 Kans. 74. 

An agent returning on the cars by 
night with money for his principal, gave 
an acquaintance several of the small 
bills in exchange for a large one, and 
on reaching his destination immedi- 
ately deposited the money with a brother 
of his principal. In the morning one 
bill was found missing. It was held 
that the question of negligence was one 
of fact : Darling v. Younker, 37 Ohio St. 
4 87 ; s. c. 41 Am. Rep. 532 . 

Whether one injured while standing 
upon the platform of a horse car was 
guilty of negligence in being there, was 
held to be a question for the jury, upon 
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all the circumstances of the case : Chi- 
cago West Div. Railway Co. v. Klauber, 
9 111. App. 613. 

It is a question for the jury whether 
a special train can be run without neg- 
ligence at such a high rate of speed as 
to make it difficult to check the same 
within a reasonable time and distance: 
Marcott v. Marquette, frc, Railroad Co. 
47 Mich. 1. 

An old man who was somewhat deaf, 
while driving a span of colts towards 
a railroad track down a narrow road 
from which the track was concealed on 
one side by a high embankment, stopped 
to listen, but hearing nothing drove on, 
and when close by the track a train ap- 
peared within a few rods. Fearing he 
could not control his horses where they 
were, he tried to cross the track, and 
was struck by the engine. It was held 
that the question of contributory negli- 
gence was one for the jury : Chicago, 
frc, Railway Co. v. Miller, 46 Mich. 
532. 

In an action against a street railway 
company for the injury of a child, the 



court charged, that if the driver saw the 
child in the street approaching the car, 
and in snch close proximity that it 
might reach the track before the car 
passed, it was negligence on his part not 
to stop ; it was held that this was error; 
and that the standard of duty in such a 
case was a shifting one, and for the jury: 
Phila. City Pass. Railway Co. y. Ifenrice, 
92 Pram. St. 431 ; s. c. 37 Am. Rep. 
699 ; see Mauerman v. Siemens, 71 Mo. 
101 ; Johnson v. Chicago, &rc, Railway 
Co., 49 Wis. 529 ; s. c. 1 Am. & Eng. 
R. R. Cas. 155. 

Remarks. — In many cases the distinc- 
tion drawn in the principal case — where 
the facts are uncontradicted, and the 
question of negligence to be drawn from 
those facts — is not alluded to, and evi- 
dently has been overlooked. Such cases 
must be read in the light of this fact. 
In others, however, it is clear that no 
such distinction was recognised as legit- 
imate, and it was repudiated. 

W. W. Thorntoh. 

Crawfordsville, Ind. 
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There may be a de facto court or office, the legality of which cannot be called 
in question, except in a direct proceeding by the state for state purposes. 

Where a court or office is established by a legislative act apparently valid, and 
the court has gone into operation, or the office is filled and exercised under the act 
it is a de facto court or office. 

The courts do not take judicial notice of the journal of the legislature. 

When an enrolled bill is signed by the presiding officer of each house, and ap- 
proved b^ the governor, if the subject-matter of it is within the constitutional 
power of the legislature, it is prima facie a valid law ; if it assumes to create a 
court, the court is prima facie legal. 

Appeal from an order of the Mankato Municipal Court denying 
defendant's motion for a new trial. 



